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CONTAMINATED LAND

12. Please provide a brief overview of the regulatory regime for
contaminated land. In particular:

= Which regulator is responsible and which legislation
applies?

= In what circumstances can a regulator require the
investigation and clean-up of contaminated land?

m  What are the penalties for non-compliance?

Contaminated land is regulated by various regimes and laws.
Therefore, the classified facilities regime imposes remediation
requirements on the operator when activities are permanently
shut down. In addition, clean-up or remediation can be imposed
in accordance with the provisions of the Environmental Code in
relation to waste (see Question 10) since contaminated land has
been qualified as waste (see CJCE, 7 September 2004, Ministere
c/ Paul Van de Walle, Aff. C-1/03). However, the scope of this
case is limited because of Directive 2008/104/EC on waste which
provides that land (in situ) including unexcavated contaminated
soil is not waste. Accordingly, the Préfet, the Classified Facilities
Inspectorate and the mayor regulate contaminated land.

Through the application of the classified facility regime, the au-
thorities can require the operator to investigate and/or perform
a remediation programme if the operator permanently ends its
operations on the site. The operator must remediate the site so it
is in a condition that does not harm the environment and public
health (Articles R.512-74 and seq of the Environmental Code).
Three months (or six months for facilities bearing major risks)
before the end of its activity, an operator must notify the Préfet
and provide him with the measures planned to ensure the secu-
rity of the site and carry out remediation. Such measures must be
determined according to the future use of the site (industrial or
more sensitive use such as housing).

As of 1 October 2005, permits must expressly state the future
use of the site (previously, this had not been done systemati-
cally) and the level of remediation measures required at the
date of closure, even though this date is unknown when the
permit is issued. For permits issued before 1 October 2005, the
future use of the site and remediation measures are determined
according to a procedure including the operator, the owner (if
different), the mayor, and the Préfet. This procedure consid-
ers town-planning documents. If these parties fail to agree, the
future use is the one at the time of closure/or the one imposed
by the Préfet.

In addition to a remediation programme, the Préfet can order,
at any time, measures to protect the environment and public
health according to future use. However, if the use of the site
is changed, the Préfet cannot order the operator to perform ad-
ditional clean-up linked to the change of use.

Recent orders dated 8 February 2007 have substantially modi-
fied the management and remediation of polluted sites. New

guidelines mainly focus on risk management in connection with
the use or future use of a site, and updated methodological tools.

The authorities can also require investigation and/or remediation
if pollution is caused by an accident or incident on a site that may
have an impact on the environment and public health (Articles
R.512-69. of the Environmental Code ).

13. In relation to liability for contaminated land:

m  Which party is liable for carrying out or paying for
environmental investigation and clean-up?

= Can an owner or occupier who has not caused
contamination be liable for investigation and clean-up of
contamination on their land?

= Can previous owners or occupiers be liable for
contamination they have caused in the past?

= Are there limits on liability or ways for a party to limit its
liability?

The last operator of a classified facility must (even if the operator
is to be liquidated) carry out or pay for environmental investiga-
tion and clean-up (Articles L.512-6-1, L.512-7-6 and L.512-
12-1, Environmental Code) except if the last operator sold the
classified facility and the new owner replaced him. If the last
operator no longer exists, the state proceeds with clean-up and
bears the costs.

However, if the last operator shows that he is not responsible for
all or part of on-site pollution (as he does not fulfil the above con-
ditions), a former operator of the classified facility which caused
the pollution is liable for remediation of the site (or part of it).

An owner or an occupier cannot be liable for remediation unless
they are the last operator of the site based on the classified facil-
ity regime.

The liability incurred by the last operator is limited by the future
use of the site (see Question 12). Recent case law from the Con-
seil d’Etat (Conseil d’Etat, Société Alusuisse Lonza France, 8
July 2005) has held that the civil law limitation period for claims
(30 years) applies, provided the operator formally informed the
Préfet of its cessation of activity, and complied with the clean-up
obligations.

14. Can a lender incur liability for contaminated land and is it
common for a lender to incur such liability? What steps do
lenders commonly take to minimise such liability?

A lender cannot incur liability for contaminated land to the regu-
latory authorities provided it is not the last operator of a site (see
Question 13), except if the operator of the classified facility is in
default and regulatory authorities seek to impose liability on the
lender as owner or holder of the land, particularly based on the
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waste regime. In addition, a lender can incur liability to a tenant
or third party if land is contaminated before activity carried on by
the tenant causes damage to it. Lender’s liability to third parties
caused by the lessee’s activity is normally dealt with in the lease.

15. Can a private individual bring legal action against a polluter,
owner or occupier (for example, for damage caused by the
movement of contamination onto his land)?

Under French administrative law, all environmental permits are
granted without affecting third party rights to seek damages from
the polluter, owner or occupier. Therefore, third parties:

= Are entitled to challenge an environmental permit within four
years of its publication (Article L.514-6, Environmental Code).

m  Can bring a claim against the polluter or occupier that has
caused the pollution before civil courts.

In some cases, third parties (owners of land) that have suffered
material damage due to the use of an easement by a classified
facility are automatically indemnified for such damage (Articles
L.515-8 and seq, Environmental Code).

TRANSACTIONS

16. In what circumstances can a buyer inherit pre-acquisition
environmental liability in:

= An asset sale?

=  The sale of a company (share sale)?

Asset sale

In an asset deal (business including a classified facility), the buyer
automatically inherits pre-acquisition environmental liability pro-
vided he succeeds to the seller (see Question 13). In such case,
the new operator must notify the change of operator to the relevant
authority within one month of the purchase. However, if he does
not succeed the seller as operator (pursue the same activity as
the one formerly operated), he is not considered as successor and
therefore does not inherit pre-acquisition environmental liability.

Share sale

In a share sale, there is no change of operator, so the operator
(through the new shareholders) of the classified facility automati-
cally retains all environmental liability.

In both an asset sale and share sale, the financial consequences
of the liability incurred by the new operator can be limited by war-
ranties or indemnities given to the buyer by the seller (see Ques-
tion 20). However, such provisions are not enforceable against
the relevant environmental authorities. In such a case, the buyer
can be liable for the remediation programme (see Question 12),
but could bring a claim against the seller on the ground of con-
tractual warranties or indemnities.

17. In what circumstances can a seller retain environmental
liability after disposal in:

= An asset sale?

= A share sale?

Asset sale

A seller can retain environmental liability in an asset deal, to
regulatory authorities, if the buyer does not succeed him as an
operator in the same activity or, to the buyer, if he grants him war-
ranties and/or indemnities. A seller can also be liable as a former
operator for pollution it has caused in the past (see Question 1.3).

Share sale

A seller can retain environmental liability in a share sale if it gives
warranties and/or indemnities to the buyer in the share purchase
agreement (see Question 20).

18. Does a seller have to disclose environmental information to
the buyer in:

= An asset sale?

m A share sale?

Asset sale

In the sale of land, if a classified facility requiring an authorisa-
tion or registration has been operated on such land, the seller
must inform the buyer in writing, if it is aware of the dangers
and inconvenience caused by the operation of the site (Article
L.514-20, Environmental Code). If the seller is also the opera-
tor of the site, he must inform the buyer in writing whether the
activity involves the use and storage of chemical and radioactive
substances. If the seller does not comply with these provisions,
the buyer can claim reimbursement of part of the purchase price
or cancellation of the sale, or even remediation of the site at the
seller’s expense, if the cost of the remediation is not dispropor-
tionate to the sale price.

Article L.514-20 does not apply to classified facilities under the
declaration regime and to classified facilities currently operated
(it only applies to the sale of land on which a classified facility
was formerly operated), or to the sale of a business. However,
the seller of land on which a classified facility is operated must
inform the buyer in accordance with the provisions of the Civil
Code. Failure to do so can lead to rescission of the sale and/or
damages.

Share sale

In a share sale, even if Article L.514-20 of the Environmental
Code does not apply (see above, Asset sale), civil law requires the
seller to provide the buyer with all information about the activities
to avoid any misrepresentation, which allows the buyer to seek
cancellation of the sale or damages.
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19. Is environmental due diligence common in an asset sale or a
share sale? If yes:

»  What areas are usually covered?
»  What types of environmental assessments are available?
= Are environmental consultants usually used? If so, what

issues should be covered in an engagement letter (for
example, limit on consultant’s liability)?

by a specific cap for tailored to environmental issues) and are
limited in time (up to five to ten years, or even more).

There is no compulsory obligation to use a specific time limit of
five to ten years, but it is usually the most practicable time limit
for a warranty used by the parties. Specific attention should be
paid to the trigger conditions of the indemnities and the provi-
sions dealing with their implementation.

REPORTING AND AUDITING

Areas covered

Environmental due diligence is usually required. The scope of due
diligence often varies depending on time constraints, costs, and the
buyer and seller’s requirements. Buyers and sellers are now paying
much more attention to environmental issues than previously.

Environmental due diligence deals mostly with:
m  Regulatory compliance of the site.

m  Assessment of potential contamination on and off site.

= Liability relating to these issues.

Types of assessment

The types of environmental assessment include documentary investi-
gations and/or technical investigations, and legal risks assessments.

Environmental consultants

Environmental consultants are usually used, paid for by the seller
or buyer.

There is generally an integrated team (of lawyers, and techni-
cal or environmental consultants) working together to identify the
risks and assess them.

20. When are environmental warranties and indemnities usually
given and what issues do they usually cover in:

m  An asset sale?

= A share sale?

The environmental state of the site or potential environmental li-
abilities in relation to the classified facility or waste regime can
lead, in a share deal or an asset deal, to the seller giving represen-
tations, warranties and/or indemnities, or a price reduction or earn-
out clause. The warranties or indemnities vary from one transaction
to another, depending on each party’s bargaining power.

In an asset deal, the seller is usually required to carry out the
clean-up before the transaction or to accept an earn-out clause
pending clean-up or remediation by the buyer.

21. Are there usually limits on environmental warranties and in-
demnities, for example, time limits or financial caps?

Environmental warranties and indemnities are always financially
capped (by the general cap in the share purchase agreement or

22. Do regulators keep public registers of environmental
information (for example, of environmental permits or
contaminated properties)? What is the procedure for a third
party to search those registers?

The MEEDDM manages several databases that provide environ-
mental information.

Recently, the MEEDDM created a website devoted to classified
facilities that contains general information, and search tools to
check whether an operator has an environmental permit (see box,
The regulatory authorities). Access to some environmental per-
mits is also available on the website. In addition, every Regional
Directorate of Industry, Research and the Environment (Direction
Régionale de I'Industrie, de la Recherche et de I’Environnement)
(DRIRE) and Regional Directorates of Environment, Land Settle-
ment and Housing (Direction Régionale de I’environnement, de
I'aménagement et du logement) (DREAL) which will replace all
the DRIRE in 2011 (see box, The regulatory authorities) have a
website that grants access to general or specific information, per-
mits or environmental reports in relation to various sites.

Further, the websites of Basias (http://basias.brgm.fr/) and Basol
(http://basol.environnement.gouv.fr/) contain information about
former industrial sites and/or potential contaminated sites and
the remediation process.

Several other websites give access to environmental laws, regula-
tions and orders, while others provide information about natural and
technological risks, plant and animal life, classified sites and so on.

23. Do companies have to carry out environmental auditing? Do
companies have to report information to the regulators and
the public about environmental performance?

Environmental permits generally require the operator to perform
periodical analysis of air, water and noise emissions, and soil.
The results must be sent to the regulatory authority.

In addition, the operator of classified facilities bearing the most
risk (where financial guarantees are required) must, at each ma-
terial change in its operating conditions, issue an updated report
on the pollution of the soil on which the facility is located (Article
L512-18, Environmental Code). This report is sent to the Préfet,
to the mayor and to the owner of the land on which the facility is
located. The latest report must be attached to any relevant uni-
lateral undertaking to buy or sell, and to any contract performing
or evidencing the sale of the land on which the classified facility
is located.
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24. Do companies have to report information to the regulators
and the public about environmental incidents (such as water
pollution and soil contamination)?

The operator of a classified facility must notify, without delay, any
incident or accident that may harm the environment or public
health (Article R.512-69, Environmental Code). In addition, a
report on the accident or incident must be sent to the relevant
authority. The report must state the circumstances, causes and
impacts on the public and the environment, and the measures
taken or planned to avoid any new similar accident or incident.

Companies registered on the national stock exchange and com-
panies that operate classified facilities bearing major risk must
provide information to the annual meeting of their shareholders
about (Article L.225-100 and seq, Commercial Code):

= Their technological accident risk-prevention policy.

m  How the company has covered its civil liability in relation to
property and persons.

m  The measures the company has in place to ensure proper
compensation of a victim, if it incurs liability for an environ-
mental accident.

25. What powers do environmental regulators have to access a
company’s documents, inspect sites, interview employees
and so on?

The powers of inspectorates vary depending on the law under
which they are empowered. For example, laws on air and water
include provisions which limit the hours available for an inspec-
tion. However, inspectors from the Classified Facilities Inspector-
ate can, at any time, visit facilities to carry out inspections, with
or without notice (Article L.514-5, Environmental Code).

The inspecting officer can only take away documents after a list
has been drawn up and countersigned by the operator. The list
indicates the nature of the documents, their number and whether
they are copies or originals. Original documents must be returned
to the operator within one month following the inspection. The
inspector informs the operator about the results of the inspection,
and then sends his report to the Préfet and to the operator. The
operator can inform the Préfet of his observations.

At any time, the Préfet can order an independent environmental
company to perform studies and collect samples.

INSURANCE

26. What types of insurance cover are available for environmental
damage or liability and what risks are usually covered? How
easy is it to obtain environmental insurance and is it usually
obtained in practice?

Traditional insurance policies are not dedicated to cover specific
environmental damages. However, brokers have set up tailor-
made insurance policies, such as Assurpol to cover major en-
vironmental pollution damage caused to the insured company

THE REGULATORY AUTHORITIES

Ministére de I’Ecologie, de I’Energie, du Développement
Durable et de la Mer en charge des Technologies vertes et
des Négociations sur le climat (MEEDDM)

Main responsibilities. Implementing and enforcing govern-
mental policies in the fields of sustainable development, en-
vironment, energy, industrial security, transport, infrastructure
and planning, and the sea.

W www.ecologie.gouv.fr

Classified Facilities Inspectorate (/nspection des Installa-
tions Classées)

Main responsibilities. The Classified Facilities Inspectorate
prevents and reduces environmental hazards and drawbacks
to protect people, the environment and public health. In gen-
eral, it assists the Préfet in issuing operating permits and
regulates closure of activities, suggests operating conditions,
and visits and controls facilities.

W www.installationsclassees.ecologie.gouv.fr

Regional Directorates of Environment, Land Settlement
and Housing (Direction Régionale de I’Environnement, de
I’Aménagement et du Logement) (DREAL)

Main responsibilities. Various missions of animation, preven-
tion and control which aim to establish sustainable economic
development. DREAL will replace all the DRIRE in 2011.

W www.drire.gouv.fr

or third parties. However, this kind of policy excludes damage
caused to air, water and soil, as they do not belong to third parties
but are rather a common good. In addition, in a share or asset
sale of industrial facilities, insurance can be used to transfer the
impact of the pollution to a third party (the insurer), if the parties
do not agree on the scope of the cap or time limit of environmen-
tal contractual warranties.

TAX

27. What are the main environmental taxes in your jurisdiction
(for example, tax on waste disposal, carbon tax and tax
breaks for carrying out clean-up of contaminated land)? For
each tax, please briefly state how it is calculated, who pays it
and the tax rates.

There is a general tax on, among other things, polluting activities
(TGAP) (Article L. 151-1 and 2, Environmental Code, for refer-
ence to Article 266 sexies a 266 duodecies, Customs Code). A
person must pay the tax if it potentially harms the environment
by performing certain activities, in particular:

m  Operating a waste disposal and storage facility.
m  Emission of polluting substances into the air.

m  Producing used oil.
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= Producing laundry soap and softening.
= Using raw materials from mining or quarries.
m  Using classified facilities bearing major risks.

m  Fuel distribution

Other specific taxes such as duties to the water agency, duties in
relation to waste and taxes on petroleum products may apply. At
the start of 2008, French authorities implemented a new bonus/
malus tax. Therefore, buyers of new cars emitting more than 160
grams per kilometre of carbon dioxide have to pay a tax. However,
buyers of cars emitting less than 130 grams per kilometre of car-
bon dioxide (less than 125 grams per kilometre of carbon dioxide
for 2010) are granted a discount.

REFORM

28. Please summarise any proposals for reform and state whether
they are likely to come into force and, if so, when.

The new registration regime for facilities will come into force
when the decrees are enacted and the nomenclature amended.
About 40% of facilities under the authorisation regime will be-
come facilities under the registration regime.

Currently, the government is debating new provisions on the pre-
vention of technological risk.

After several discussions and drafts, the conclusions of the Grenelle
are being implemented. They concern many areas including:

= Biodiversity and natural resources.
s Climate change.
= Relations between the environment and public health.

= Modes of production and consumption.

= Environmental governance and ecological democracy.

= Promotion of sustainable patterns of development favour-
able to competitiveness and employment.

= Genetically modified organisms.

= Management of waste.

The Grenelle 1 was adopted in July 2009 by parliament which
will examine the provisions of the Grenelle 2 in September 2009.
Fiscal provisions have already been adopted in the Finance Act in
December 2008. Other proposals include that:

= All public property should comply with a new standard of low
energy consumption. By 2010, new accommodations must be
submitted to the Trés Haute Performance Energétique standard.

= An action plan should be implemented in 2008 in relation
to polluted sites for escheated property.

m  The protection of employees exposed to chemicals should
be improved.

= Various measures (and associated financial means) should
lead to the improvement or creation of actual or new rail-
ways or collective transport of goods or people. However,
transport of goods by road should be subject to a new tax.

s  Three new national parks should be created.

= New indicators including environmental criterion should be
implemented.
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